IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SANDRA K. FRABLE, )
) Gvil Action
Plaintiff ) No. 05-CV-00402
)
VS. )
)
CHRI STMAS CI TY HOTEL, LLC, )
tradi ng as )
Radi sson Hot el Bethl ehem )
)
Def endant )
* * *

APPEARANCES:
DONALD P. RUSSO, ESQUI RE
On behal f of Plaintiff

SEAN M HART, ESQUI RE
On behal f of Def endant

* * *

OP1 NI ON

JAMES KNOLL GARDNER,
United States District Judge

This matter is before the court on Defendant’s Mdtion
to Dismss Plaintiff’s Conplaint, which notion was filed
February 4, 2005. Plaintiff’s Menorandum of Law in Qpposition to
Def endant’s Motion to Dismiss the Conplaint was filed March 4,

2005. Upon consideration of the briefs of the parties! and for

. By Order of the undersigned dated March 10, 2005 we granted
defendant’s request to file a reply brief in this matter. Defendant’s Reply
Brief was filed on March 16, 2005. By Order of the undersigned dated June 22,
2005 we directed plaintiff to file a surreply brief on the linmted issue of
determ ning the applicable statute of limtations for filing a Conplaint after
commencing a | awsuit by Praecipe for Wit of Sumnmons under Pennsylvania | aw.
On June 28, 2005 Plaintiff’s Menorandum of Law in Surreply to the Defendant’s
Reply Menorandum was fil ed.



the reasons expressed bel ow, we grant defendant’s notion to
dismss in part.

Specifically, we grant defendant’s notion to dism ss
plaintiff’s clains of discrimnation under Title VIl of the Gvil
Ri ghts Act of 19912 (“Title VII”) and the Age Discrimnation in
Enpl oyment Act® (“ADEA’). Mbdre specifically, we conclude that
plaintiff's Title VI| and ADEA clains are barred by the
applicable statute of [imtations. Therefore, we dismss
Counts | (ADEA) and Il (Title VII) of plaintiff’s Conplaint.

We deny defendant’s notion to dismss plaintiff’s
remai ning state law clainms and remand plaintiff’s remaining
cl ai ns under the Pennsylvania Human Rel ations Act® (“PHRA") to

the Court of Common Pl eas of Northanpton County, Pennsylvani a.

Jurisdiction and Venue

This action is before the court on federal question
jurisdiction. 28 U S.C. 8 1331. Venue is proper because
plaintiff alleges that the facts and circunstances giving rise to
her causes of action occurred in Northanpton County,

Pennsyl vania. 28 U.S.C. 88 118, 1391.

2 42 U.S.C. 8§ 2000(e) to 2000(e)-17.
3 29 U.S.C. 8§88 621 to 634.
4 Act of October 27, 1955, P.L. 744, No. 222, 8§ 1-13, as anended,

43 P.S. 88 951-963.
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Procedural History

Plaintiff’s clains in this matter arise fromthe
term nation of her enploynment as a manager at defendant’s hotel
on July 23, 2002. On Decenber 7, 2002 plaintiff Sandra K. Frable
filed a charge of discrimnation with the Equal Enpl oynment
Qpportunity Comm ssion (“EECC’) agai nst defendant Christmas Gty
Hotel, LLC, trading as Radi sson Hotel Bethl ehem and requested
that the charge be cross-filed wth the Pennsyl vani a Human
Rel ati ons Conm ssion. On March 9, 2004 the EEOC issued a right-
to-sue letter to plaintiff.

On June 4, 2004 plaintiff commenced this action by
filing a Praecipe for Wit of Summons with the Prothonotary of
the Court of Common Pl eas of Northanpton County, Pennsylvani a.
On Decenber 16, 2004 plaintiff filed her Conplaint in the Court
of Common Pl eas of Northanpton County. On January 28, 2005
defendant filed its Notice of Renobval pursuant to 28 U S. C

§ 1441(b). Plaintiff has not contested renoval .

St andard of Revi ew

A Rule 12(b)(6) notion to dism ss exanines the

sufficiency of the Complaint. Conley v. G bson, 355 U S. 41, 45,

78 S.Ct. 99, 102, 2 L.Ed.2d 80, 84 (1957). |In determ ning the
sufficiency of the Conplaint, the court nmust accept al
plaintiff’s well-pled factual allegations as true and draw all

reasonabl e inferences therefromin favor of plaintiff. Gaves v.
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Lowery, 117 F.3d 723, 726 (3d Cr. 1997).
[ T] he Federal Rules of Cvil Procedure
do not require a claimant to set out in
detail the facts upon which [she bases
her] claim To the contrary, all the
Rules require is “a short and plain
statenent of the clainf that will give
t he defendant fair notice of what the
plaintiff’s claimis and the grounds
upon which it rests.

Conley, 355 U.S. at 47, 78 S.C. at 103, 2 L.Ed.2d at 85.

(I'nternal footnote omtted.)

Thus, a court should not grant a notion to dismss
unless it appears beyond a doubt that the plaintiff can prove no
set of facts in support of her claimwhich would entitle her to
relief. Gaves, 117 F.3d at 726 (citing Conley, 355 U S. at

45-46, 78 S.Ct. at 102, 2 L.Ed.2d at 84.)

Plaintiff's Conpl aint

In her Conplaint, plaintiff avers that she was hired in
June 1999 by Greenleaf Hospitality (an apparent predecessor of
def endant) as an i ndependent contractor to work on a historic
preservation application for the owners of the Radi sson Hot el
Bet hl ehem in Bethl ehem Northanpton County, Pennsyl vani a.
Because the project was approachi ng successful conpletion,
plaintiff was offered a managenent position at the hotel.

Plaintiff accepted an offer of full-time enpl oynent and

began working as a Manager at the hotel. On March 7, 2002



plaintiff received a nmenorandum pronoting her to the position of
Front O fice Manager.

On June 10, 2002 plaintiff received a nmenorandum from
t he Human Resources Director for defendant, Suzanne Di Luzi o,
indicating that there would be a delay in the 90-day review for
her new position as Front O fice nmanager. On the sane day,
plaintiff spoke with Robert Ggliotti, the hotel’s General
Manager, to determne if there were sonme problens with her
performance in the newjob. M. Ggliotti allegedly responded
that there were no problens with plaintiff’s job performance, but
t hat because he was new at the hotel (having begun his enpl oynent
in early May 2002), he needed nore tine to observe plaintiff as
wel | as other managers at the hotel. On June 10, 2002 plaintiff
al so spoke to Mss DiLuzio who indicated that she was not aware
of any perfornmance issues with plaintiff.

On July 23, 2002 plaintiff was called into the General
Manager’s office at the hotel for a neeting with M. Gagliotti
and Mss DiLuzio. Plaintiff was told by M. Ggliotti that he
was not happy with the front desk operations. Plaintiff was
informed that the hotel owners wanted someone with nore hotel
experience. M. Ggliotti told plaintiff that because of her
poor performance, “imedi ate separation would take place.”®

Plaintiff inquired of both M. Ggliotti and Mss D Luzio why no

5 Conpl ai nt, paragraph 19. See Exhibit A to Defendant’s Brief in
Support of Its Motion to Dismiss Plaintiff’s Conplaint.
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one had ever expressed anything to her previously about any
problenms. The inquiry was net with no response.

Plaintiff contends that she was replaced by a male in
his thirties. Furthernore, plaintiff contends that because she
is a wnman in her sixties, and in the absence of any apparent
reason for her term nation, defendant’s notivation for
termnating her was to replace her with a younger male in

violation of the ADEA, Title VIl and the PHRA.

Di scussi on

In its notion to dismss, defendant contends that
plaintiff’s clains under Title VII| and the ADEA are barred by the
statute of limtations. Specifically, defendant contends that as
a prerequisite to filing suit under either Title VII or the ADEA,
a plaintiff nust first file a charge of discrimnation with the
EEOCC and nust receive fromthe EEOCC a notice of the right to sue.
In this case, defendant does not dispute that this occurred.

A plaintiff then has 90 days in which to conmence a
civil action after receipt of the notice to bring suit.

See 29 U.S.C. § 626(e); 42 U.S.C. § 2000e-5(f)(1). Defendant
asserts that the 90-day filing period acts as a statute of

limtations. MCray v. Corry Mnufacturing Conpany, 61 F.3d 224

(3d Cr. 1995).
In this case, the EECC issued plaintiff a right-to-sue

letter on March 9, 2004. There is a presunption under the
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Federal Rules of Cvil Procedure that plaintiff received the
letter three days |later on March 12, 2004.

See Fed. R CGiv.P. 6(e). Therefore, plaintiff had until June 10,
2004 to initiate a lawsuit alleging violations of Title VIl and
t he ADEA.

Def endant concedes that on June 4, 2004 plaintiff
initiated an action in the Court of Common Pl eas of Northanpton
County by way of a Praecipe for Wit of Summobns. Def endant
further concedes that, although the Wit of Summons fails to
all ege specific violations of either Title VII or the ADEA, its
filing fell within the 90-day period for plaintiff to conmence
[itigation. However, defendant contends that this filing (and
t he subsequent service of the Wit of Summobns on defendant) did
not end plaintiff’'s responsibilities in this matter.

Def endant contends that by filing and serving the Wit
of Summons upon defendant, under Pennsylvania |aw the statute of
limtations in this case was extended for an additional period of
90 days for plaintiff to file a Conplaint. Defendant relies on
t he decisions of the Superior Court of Pennsylvania in

Shackelford v. Chester County Hospital, 456 Pa. Super. 356,

690 A 2d 732 (1997) and Beck v. Mnestrella, 264 Pa. Super. 609,

401 A . 2d 762 (1979) for this proposition.
Def endant contends that a Conplaint was not filed until

Decenber 17, 2004, over three nonths after the statute of



limtations had expired. Thus, defendant asserts that
plaintiff's clains under Title VI| and the ADEA are barred by the
statute of limtations.

Plaintiff asserts that she preserved her right to sue
by filing a Wit of Summons in Pennsylvania state court within
the 90 days of the EEOC s issuance of a notice of right to sue
and that the precise facts in this case are governed by the
deci sion of the undersigned on a nearly identical fact pattern in

Vail v. Harleysville Insurance Conpany, No. Civ.A 02-2933,

2003 U.S. Dist. LEXI'S 17405 (E.D.Pa. Sept. 30, 2003)
(Gardner, J.).

By Order dated March 10, 2005 we granted defendant
leave to file a reply brief inthis matter. Inits reply brief,
def endant argues that the argunents for dismssal in Vail and the
within matter are markedly different.

Specifically, in Vail, defendant argued that
plaintiff's filing of a Wit of Sumons did not toll the statute
of limtations because the Wit did not put defendant on notice
of plaintiff’s causes of action prior to the expiration of the
90-day statute of limtations. |In addition, defendant argued
that M. Vail’s action should not be salvaged by the filing of a
Wit of Summons when under the Federal Rules of Cvil Procedure

the only way to commence suit is by the filing of a conplaint.



In this case, defendant concedes that the filing of the
Wit of Summons tolled the statute of limtations, but the
statute of limtations was only tolled for a period of tine equal
to the original statute of limtations (i.e., 90 days).
Def endant relies on the recent decision of the Superior Court of

Pennsyl vania in Devine v. Hutt, 863 A 2d 1160 (Pa. Super. 2004)

for this |ong-standing proposition under Pennsylvania | aw.

In response to defendant’s reply brief, by Order of the
under si gned dated June 22, 2005, we requested plaintiff to file a
surreply brief on the discrete issue of what the applicable
statute of limtations is in this matter for filing a conpl aint
after commencing a |awsuit by Praecipe for Wit of Summons under
Pennsylvania law. On June 28, 2005 plaintiff filed a surreply.

In his surreply, plaintiff relies on what he
characterizes as dicta fromthe Suprene Court of Pennsylvania in

Wtherspoon v. City of Phil adel phia, which states:

At this juncture, it becones appropriate to
reassess the w sdom of the *equival ent
period” doctrine. In light of the changes in
practice and in application of the rules
beginning with Lanp [v. Heyman, 469 Pa. 465,
366 A . 2d 882 (1976)], we fail to see any
justification for the continuation of this
common | aw doctrine in the present

ci rcunstances. The notion that an action can
be “kept alive” for the same period of tine
as the applicable imtations period although
t he def endant has not been nade aware of the
action, is inherently inconsistent with the
requi renent that the plaintiff nake a good
faith attenpt to notify the defendant of the
action.



564 Pa. 388, 397, 768 A .2d 1079, 1083-1084. In addition, we note
that plaintiff apparently declined to provide the court with any
argunment on what the appropriate statute of limtations is by
essentially arguing that no such statute of limtations now

exi sts.

For the follow ng reasons, we agree w th defendant,

di sagree with plaintiff and dismss plaintiff’s clainms under
Title VIl and the ADEA as barred by the statute of limtations.

Initially, we agree with defendant that our decision in
Vai | does not address the discrete issue in this case because the
i ssue was not addressed by defendant in Vail.

Specifically, in Vail, defendant sinply argued that
plaintiff should not be permtted to circunvent the federal
requirenent to file a Conplaint within 90 days by filing a non-
specific wit in state court. There, we concluded that both
state and federal courts have concurrent jurisdiction over the
federal clains asserted.®

Mor eover, under Pennsylvania law “[a]n action nay be
commenced by filing with the prothonotary (1) a praecipe for a
wit of sumons, or (2) a conplaint.” Pa.R Gv.P. 1007.
“CGenerally, conpliance with the Pennsyl vania procedural rule

satisfies the tolling requirenent in cases renoved to this

6 See 29 U.S.C. 8§ 626(c)(1) (ADEA); Jones v. Illinois Central
Rai | road Conpany, 859 F.Supp. 1144 (N.D.1I11. 1994) (ADA).
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court.” Perry v. Cty of Philadelphia, No. Cv.A 99-2989,

1999 U.S. Dist. LEXIS 12915 at *4 (E.D.Pa. Aug. 17, 1999).

Thus, in Vail because plaintiff filed his Praecipe for
Wit of Summons in the Court of Common Pl eas of Northanpton
County prior to the expiration of the 90-day |limtations period,
we concluded this satisfied Pennsylvania Rule of Gvil Procedure
Rul e 1007 relating to commencenent of an action and plaintiff
tolled the statute of |imtations.

In this case, defendant concedes that the filing of and
service of the Wit of Summons tolled the statute of |imtations.
However, defendant contends that this only extended the tinme for
plaintiff to file a Conplaint for an additional 90 days. W
agr ee.

In the recent decision of Devine v. Hutt, supra, the

Superior Court of Pennsylvania reiterated the |Iong-standing |egal
doctrine that “[w]lhen a plaintiff successfully tolls the
applicable statute of limtations on an action by tinely issuance
and delivery of a [wit of sunmmpns] for service, the action is
kept alive for a period equal to the original statute of
limtations. 863 A 2d at 1167 (enphasis in original); See also

Shackelford v. Chester County Hospital, 456 Pa. Super. 356,

690 A 2d 732 (1997); Beck v. Mnestrella, 264 Pa. Super. 609,

401 A 2d 762 (1979).
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On the other hand, plaintiff relies on the decision of

the Supreme Court of Pennsylvania in Wtherspoon v. Gty of

Phi | adel phia. W recognize that we are normally required to

follow the decisions of a state’s highest court on issues of

state law. However, Wtherspoon is a plurality opinion

overturning the “equival ent period” doctrine in which a majority
hol di ng was not reached.’” Accordingly, we conclude that we are

not bound by W'therspoon because it does not represent a mpjority

deci sion on the issue presented in this case.

| f the Pennsyl vania Supreme Court has not addressed a
preci se issue, a prediction nust be nmade taking into
consideration “rel evant state precedents, anal ogous deci sions,
considered dicta, scholarly works, and any other reliable data
tendi ng convincingly to show how the highest court in the state

woul d decide the issue at hand.” Nationwi de Mutual | nsurance

Conpany v. Buffetta, 230 F.3d 634, 637 (3d Gr. 2000)

(citation omtted.)

“The opinions of internmediate state courts are ‘not to
be di sregarded by a federal court unless it is convinced by other
persuasi ve data that the highest court in the state woul d deci de

otherwse.”” 230 F.3d at 637 (citing West v. Anerican Tel ephone

! See Wtherspoon, supra, Opinion by Justice Zappal a, joined by

Chi ef Justice Flaherty; Concurring Opinion of Justice Saylor, joined by
Justices Castille and Nigro in which these Justices agree with the result but
not the reasoning and the Di ssenting Opinion of Justice Newran joi ned by
Justice Cappy in which these Justices dissent fromthe reasoning and the

out cone.
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and Tel egraph Conpany, 311 U S. 223, 61 S.C. 179, 85 L.Ed. 139

(1940)) .
In this case, defendant has cited three decisions of
t he Superior Court of Pennsylvania which we find persuasive on

the issue presented. Moreover, we do not find the Wtherspoon

decision cited by plaintiff to be either mandatory or persuasive
authority in support of plaintiff’s position.

Accordi ngly, because we cannot disregard the decisions
of the Superior Court unless we are persuaded that the Suprene
Court of Pennsylvania would rule otherwi se, and we are not so
per suaded, we conclude that we are required to follow the

Superior Court decisions in Devine, Shackelford and Beck. Again,

t hese cases stand for the proposition advanced by defendant that
the statute of limtations is only tolled by the filing and
service of a Wit of Summons for a period of tine equal to the
original statute of limtations.

We concl ude that because plaintiff did not file a
Complaint within 90 days of filing her Praecipe for Wit of
Sumons on June 4, 2004, (the statute of limtations for the
addi tional 90-day period expired Septenber 2, 2004 and plaintiff
did not file a Conplaint until Decenber 16, 2004, 105 days after
the statute of limtations expired) plaintiff’s clains under the

ADEA and Title VIl are barred. Thus, we disn ss those cl ai ns.
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Plaintiffs' Remaining dains

Pursuant to a federal court’s suppl enental
jurisdiction, we may entertain state |law clains when they are so
related to federal clains within the court’s origina
jurisdiction that they forma part of the sanme case or
controversy. 28 U S.C. 8§ 1367. However, if all federal clains
are dism ssed before trial, the court should ordinarily dismss

any remaining state law clains as well. Fortuna' s Cab Service v.

Gty of Canden, 269 F.Supp.2d 562, 566 (D.N.J. 2003).

In this case, renoval jurisdiction was based on
federal -question jurisdiction pursuant to 28 U S.C. § 1331.
Havi ng determ ned that all federal clains against defendant nust
be dism ssed, the only remaining clains sound in state |law. W
conclude that there is no federal question jurisdiction pursuant
to 28 U S.C § 1331. Moreover, plaintiff does not allege
diversity of citizenship between herself and defendant. Thus,
the court does not have jurisdiction pursuant to 28 U S. C
§ 1332.

Accordingly, we decline to exercise suppl enental
jurisdiction over the remaining clains. Therefore, because this
matter was originally filed in the Court of Conmon Pl eas of
Nor t hanpt on County, Pennsylvania, rather than di sm ssing
plaintiff's state law clains, we remand the remaining state | aw

clains to that court.
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Furt hernore, because we have dism ssed plaintiff’s
federal clains and remanded this matter to state court, we
decline to address defendant’s additional argunments regarding

plaintiff's state | aw PHRA cl ai ns.

Concl usi on

For all the foregoing reasons, we grant defendant’s
notion to dismss plaintiff’s Title VII and ADEA as barred by the
statute of limtations. |In addition, we decline to exercise
suppl emental jurisdiction over plaintiff’s remaining state |aw
clainms. Thus, we remand this matter to the Court of Conmon Pl eas

of Northanmpton County, Pennsyl vani a.

IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SANDRA K. FRABLE, )

) Civil Action
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Plaintiff ) No. 05-CV-00402
)
VS. )
)
CHRI STMAS CI TY HOTEL, LLC, )
tradi ng as )
Radi sson Hotel Bethl ehem )
)
Def endant )

ORDER

NOW this 28" day of Septenber, 2005, upon
consideration of Defendant’s Mdtion to Dismss Plaintiff’s
Conpl ai nt, which notion was filed February 4, 2005; upon
consideration of Plaintiff’s Menorandum of Law in Opposition to
Defendant’s Motion to Dism ss the Conplaint, which response was
filed March 4, 2005; upon consideration of the briefs of the
parties;® and for the reasons articulated in the acconpanyi ng
Opi ni on,

| T 1S ORDERED that defendant’s notion to dismss is

granted in part and denied in part.

I T IS FURTHER ORDERED t hat defendant’s notion to

8 Def endant’s Reply Brief was filed March 16, 2005. Plaintiff’'s
Menor andum of Law in Surreply to the Defendant’s Reply Brief was filed
June 28, 2005
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dismss plaintiff’s clainms under Title VII of the Gvil Rights
Act of 1991° and the Age Discrimnation in Enploynment Act® is
gr ant ed.

| T 1S FURTHER ORDERED that Counts | and Il of

plaintiff’s Conplaint are di sm ssed.
| T IS FURTHER ORDERED that in all other respects

def endant’s notion to disnmiss is denied w thout prejudice.!!

I T IS FURTHER ORDERED that the Cerk of Court is

directed to imediately remand this matter to the Court of Common
Pl eas of Northanpton County, Pennsyl vani a.
| T 1S FURTHER ORDERED that the C erk of Court shal

mark this matter closed for statistical purposes.

BY THE COURT:

[ s/ Janmes Knoll Gardner

Janes Knoll Gardner

United States District Judge

9 42 U.S.C. 88§ 2000(e) to 2000(e)-17.
10 29 U.S.C. 88 621 to 634.

1 It is the sense of this Order that defendant is free to raise any
additional issues raised in its notion to dismss and not deci ded herein
before the Court of Common Pl eas of Northanpton County, Pennsylvani a.
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